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Bleak House II: the interveners
ALEXANDER CHANDLER, Barrister, 1 King’s Bench Walk, Temple,
London

‘If Charles Dickens were alive today,
the twists and turns of this litigation,
conducted at vast expense, would
provide him with ample copy for a
twenty-first century sequel to Bleak
House’ (Wood v Rost [2007] EWHC
1511, [2007] 2 FCR 728 per Peter
Hughes QC at para [1]).

An increasing number of claims for
financial remedies are de-railed by third
parties coming out of the woodwork and
asserting an interest in matrimonial
property. While in some cases it is possible
to case manage such an intervention
proportionately, in others the additional
costs can be ruinous, to the extent of
causing the entire case to collapse under its
own weight (KSO v MJO and JMO (PSO
Intervening) [2008] EWHC 3031 (Fam),
[2009] 1 FLR 1036 at para [75]).

The legal basis for an intervener
claim
In Tebbutt v Haynes [1981] 2 All ER 238
Brightman LJ commented at 245E that: ‘…
it is fundamental to the s. 24 jurisdiction
that the judge should know over what
property he is entitled to exercise his
discretion’. Where there is a dispute as to
ownership involving a third party such as a
parent, relative or friend of one of the
parties:

‘… that dispute must be resolved
before the judge can make an effective
final order under s 24. There are only
two ways of resolving such a dispute.
Either the Family Division proceedings
must be adjourned pending the trial of
the claim in other proceedings, or the
dispute must be decided in the s 24
proceedings by allowing the third party
to intervene.’ (Tebbutt v Haynes (above)
per Brightman LJ at 245E-F.)

‘… ever since the decision of this
court in Tebbutt v Haynes . . . it has been
recognised as convenient that a third
person . . . make(s) his assertion within,
and thus as a party to, the application,
rather than that the existence or
otherwise of his alleged interest be
determined in separate proceedings in
a separate court at a separate time,
with the consequential risk of
inconsistent decisions.’ (Baker v Rowe
[2009] EWCA Civ 1162, [2010] 1 FLR
761 per Wilson LJ at para [23].)

The purpose of allowing a party to
intervene (ie being joined as a party for a
preliminary issue) is that the court’s
declarations and judgment will be binding
upon them. As Hughes LJ commented in
Gourisaria v Gourisaria [2010] EWCA Civ
1019, [2011] 1 FLR 262 at para [19]: ‘…
intervention, if it is accepted, is much the
best means of achieving a decision on all
material matters in a manner which binds
not only the spouses but also any third
party’. The court otherwise would have no
jurisdiction to make orders against or in
favour of a third party (Burton v Burton
[1986] 2 FLR 419).

When will an intervener be joined?
Until recently, the joinder of parties to
claims for financial remedies was governed
by Ord 15, r 6(2) of the Rules of the
Supreme Court 1965 (Goldstone v Goldstone
[2011] EWCA Civ 39, [2011] 1 FLR 1926, per
Hughes LJ at para [52]). This lacuna in the
Family Procedure Rules 2010 was filled by
the introduction on 6 April 2012 of FPR
9.26B (‘Adding or removing parties’) a
provision closely modelled on CPR 19.2,
providing that a person or body may be
joined if:

‘(1)(a) it is desirable to add the new
party so that the court can resolve all
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the matters in dispute . . . or (b) there is
an issue involving the new party and
an existing party which is connected to
the matters in dispute . . . and it is
desirable to add the new party …’

The test (‘… it is desirable’) is not a
stringent one and the introduction of FPR
9.26B has done little to change the practice
of many courts to join an intervener
provided they confirm in writing their wish
to be joined with little, if any, preliminary
investigation into the merits of the claim.

An invitation declined
The position is more complicated where a
third party refuses the invitation to
intervene, thereby seeking to avoid the
court’s reach: as Hughes LJ noted in
Gourisaria (above) at para [20]: ‘… a simple
invitation to intervene is not by itself
sufficient to produce an order which binds
a third party who does not accept the
invitation.’

In these circumstances, the third party
can be joined as a second respondent
(technically, not as an ‘intervener’) on the
application of a spouse or of the court’s
own motion: Gourisaria at para [18].
However, this may lead to further satellite
litigation and an application under FPR
9.26B(2) to be removed as a party. A person
should not be joined in order to investigate
a possible claim or in order to ‘get the full
picture’ (KSO v MJO, per Munby LJ at
para [48]).

The question of whose responsibility it
is to achieve the joinder was explored in
Fisher Meredith v JH and PH (Financial
Remedy: Appeal: Wasted Costs) [2012] EWHC
408 (Fam), [2012] 2 FLR 536, in which
Mostyn J rejected the submission that the
obligation invariably fell upon the claimant.
Instead, Mostyn J held that a ‘clear
distinction’ should be drawn between: (a) a
claimant who asserted the respondent was
the beneficial owner of a property held by
another (in which case it would be the
claimant’s responsibility (see para [42]));
and (b) where a respondent asserted that
he held property for the benefit of another,
in which case the obligation fell on the
respondent and the third party (see
para [55]).

Procedure and case management
Most practitioners will be familiar with the
guidance of Nicholas Mostyn QC in TL v
ML (Ancillary Relief: Claim Against Assets of
Extended Family) [2005] EWHC 2860 (Fam),
[2006] 1 FLR 1263:

‘[34] It is to be emphasised, however,
that the task of the judge determining a
dispute as to ownership between a
spouse and a third party is, of course,
completely different in nature from the
familiar discretionary exercise between
spouses. A dispute with a third party
must be approached on exactly the
same legal basis as if it were being
determined in the Chancery Division
…

[36] In my opinion, it is essential
in every instance where a dispute arises
about the ownership of property in
ancillary relief proceedings between a
spouse and a third party, that the
following things should ordinarily
happen:

(i) The third party should be joined to
the proceedings at the earliest
opportunity;

(ii) Directions should be given for the
issue to be fully pleaded by points
of claim and points of defence;

(iii) Separate witness statements
should be directed in relation to the
dispute; and

(iv) The dispute should be directed to
be heard separately as a
preliminary issue, before the
financial dispute resolution (FDR).’

This well-known dictum has been
approved by the Court of Appeal for its
‘admirable clarity’ (Thorpe LJ in Goldstone
at para [36])) and endorsed by Lord
Neuberger (while Master of the Rolls) in
Edgerton v Edgerton [2012] EWCA Civ 181,
[2012] 2 FLR 273 at para [53]. The sole
reported note of caution as to its general
application was sounded by Munby J in A
v A (St George Trustees Ltd, Interveners)
[2007] EWHC 99 (Fam), [2007] 2 FLR 467,
who warned against a ‘one size fits all’
approach: ‘vigorous judicial case
management may require the court to make
different directions to resolve the issues in
the most just, effective and expeditious
manner’ (see para [23]). Taking each limb
of the TL v ML guidance in turn:
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(i) Joinder
Where the possibility of an intervention is
raised at First Appointment (often in the
intended intervener’s absence) the court
should provide for service of the Form A,
FDA order and ‘… other relevant
documents’ on the third party (see FPR
9.26B(3)). Provision may then be made for
the third party to write to the court to
confirm whether he wishes to intervene. As
noted above, in many courts this will be
sufficient for the grant of party status, with
the matter thereafter listed for further
consideration and/or a case management
conference.

An unnecessary directions appointment
can be avoided by making provision for the
parties (including the intervener) to submit
agreed directions or by making TL v ML
directions at the FDA in the event that the
third party is joined, eg ‘provided that [X]
confirms his intention to intervene by
[Date], (1) the Intervener shall file and
serve points of claim within 4 weeks; (2)
the other parties shall file and serve their

defence 4 weeks thereafter; and (3) the
matter is thereafter listed for a CMC
and/or FDR.’

While the joining of an intervener may
require the court to, in effect, interpose a
civil claim within an application for
financial remedies, this does not mean the
court should import civil procedure
wholesale:

‘… these impeccable [TL v ML]
directions do not require or permit the
import of the CPR . . . the preliminary
issue trial determines the claims and
the rights of third parties. The
preliminary issue trial is pendent on
the originating application. It has no
independent existence.’ (Goldstone
(above), per Thorpe LJ at para [39]).

ii) Pleadings
The President of the Family Division has on
several occasions (prior to his appointment)
approved the practice of requiring
pleadings in intervener claims:

‘… directions should normally be given
for such issues to be properly
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pleaded . . . In the present case, the
muddle, confusion and ambiguities in
the wife’s case would have been more
pitilessly exposed, and at a much
earlier stage in the proceedings, had the
presentation of her case been exposed
to the intellectual discipline which is
one of the advantages of any system of
pleading. Moreover, if the wife had
been required to plead her case
everyone would have had a much
clearer idea, and at a much earlier
stage, as to exactly what she was or
was not asserting and as to exactly
what the husband and the interveners
were or were not saying by way of
defence. As it was, matters were wholly
unclear even as late as the first day of
the final hearing.’ (A v A (above), per
Munby J at para [24].)

‘This is not, I emphasise, a call for
formality for the sake of formality. It is
not a call for a return to a system of the
arid technicality which, at least in legal
folklore, will always be associated with
the name of Parke B. It is, on the
contrary, a suggestion for the wider
adoption of a sensible and appropriate
practice that might do something to
stop, in their tracks and before ruinous
costs are incurred, cases which, even if
not, as sometimes, devoid of all merit,
are unlikely to be of any real profit to
those tempted to pursue them.’ (KSO v
MJO (above) per Munby LJ at
para [55].)

iii) Witness statements
Witness statements are typically exchanged
after the close of pleadings; although such
a direction may be left to the directions
hearing/case management conference.

iv) Listing before FDR
The last limb of the guidance in TL v ML
has caused the most difficulty in practice.
On the one hand, difficulties will arise for
any judge being asked to give a meaningful
indication while a significant preliminary
issue is outstanding. Intervener claims –
which are determined in accordance with
strict law and not discretion – do not sit
comfortably with judicial indications as to
‘likely brackets’. On the other, in more
modest asset cases, the parties cannot
afford to delay the judicial intervention of

an FDR until the intervener issue has been
determined, when the costs of
three-handed litigation may have risen out
of control.

Applicable law
The law applicable to intervener claims:

‘… differs importantly from the law to
be applied between the wife . . . [as to
the former] the court is not performing
a discretionary exercise but is
determining issues of property law and
associated fact. It is salutary for family
practitioners to keep the distinction
clearly in mind.’ (Goldstone v Goldstone
(above), per Hughes LJ at para [66].)

The key issue may be in what character
was money advanced, eg by way of gift,
loan or acquiring an interest in the
property: see Ben Hashem v Al Shayif [2008]
EWHC 2380 (Fam), [2009] 1 FLR 115 at
para [112] onwards.

In many cases, the operative law will be
the law of trusts. Where a subject property
was acquired as a home (ie within the
‘domestic consumer context’), the
presumption will be that the legal owner(s)
is also the beneficial owner(s) and that the
most appropriate tool of analysis will be
the constructive trust: see Stack v Dowden
[2007] UKHL 17, [2007] 1 FLR 1858 at
para [56]; Abbott v Abbott [2007] UKPC 53,
[2008] 1 FLR 1451 at para [4]. However,
these ‘Stack’ presumptions may not apply
where the property was acquired as an
investment, in which case beneficial
ownership may be determined on a
resulting trust basis, ie commensurate with
financial contributions (Laskar v Laskar
[2008] EWCA Civ 347, [2008] 2 FLR 589).

Where money has been advanced by a
parent, the other spouse may seek to rely
on the presumption of advancement (even
though this has for a generation been a ‘…
judicial instrument of last resort’: McGrath v
Willis [1995] 2 FLR 114). The presumption
stands to be abolished when s 199 of the
Equality Act 2010 comes into force,
although this section does not have
retrospective effect.

Costs
The court exercises a ‘clean sheet’ on the
question of costs: Baker v Rowe [2009]
EWCA Civ 1162, [2010] 1 FLR 761 at
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para [24]. Intervener claims fall outside the
definition of ‘financial remedy proceedings’
for the purposes of FPR 28.3(5) and outside
the CPR costs rules with the starting point
that the unsuccessful party pays the
successful party’s costs. Although this is
not to say that a party’s success will not
resound in costs: ‘… the fact that one party
has been unsuccessful, and must therefore
usually be regarded as responsible for the
generation of the successful party’s costs,
will often properly count as the decisive
factor in the exercise of the judge’s
discretion.’ (Baker v Rowe, per Wilson LJ at
para [25].) Calderbank offers can and should
be sent.

Proportionality
‘Another such victory and I shall be
ruined.’ (Pyrrhus, acc Plutarch)

The effect of joining a third party has two
consequences: litigation becomes more
expensive and takes far longer. The
authorities tell their own story: in Tebbutt v
Haynes (above), surveying the court of
litigation that had taken over 5 years, Lord

Denning MR described it as a ‘… most
deplorable state of affairs’. In Goldstone, a
tremendous amount of money had been
spent in the ‘foothills skirmishing’ (para
[42]). In KSO the ‘ruination of the family’
had been brought about by the
‘haemorrhage’ of costs which consumed
over 70% of the available resources ([2009]
EWHC 2125 (Fam), [2010] 1 FLR 930, at
para [6]).

In some cases, this is simply
unavoidable. In others, for example where
the intervener’s claim is weak or
insubstantial, permitting it to be fully heard
can achieve the diametric opposite of
litigation conducted ‘…at proportionate
cost’ (see CPR 1.1, post-Jackson; cf
FPR 1.1(2)(b)). Faced with an insubstantial
or weak intervener claim, consideration
should be given to the court’s powers at
FPR 9.28B (removing a party) or in
exceptional circumstances, FPR 4.4 (striking
out, which per Vince v Wyatt [2013] EWCA
Civ 495, [2013] 2 FLR (forthcoming) and see
Newsline Extra at pp 899–900 below), per
Jackson LJ at para [56] includes the power
to seek summary judgment).
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