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of CPR Case Law to the FPR
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The parallels between the Family Procedure
Rules 2010 (‘FPR’) and the Civil Procedure
Rules 1998 (‘CPR’) are not accidental. The
official line is that the FPR ‘will bring a
number of benefits including . . . where
appropriate, harmonisation of the
procedure in family proceedings with the
provisions of the civil procedure rules’.
(Jonathan Djanogly MP). In Goldstone v
Goldstone (No 2) [2011] EWCA Civ 39, [2011]
1 FLR 1926, at para [71] Hughes LJ
observed that the new Family Procedure
Rules are ‘plainly modelled generally on
the CPR’.

That is not to suggest that the FPR are a
Trojan horse for the wholesale importation
of QBD or Chancery practice into family
proceedings. There remain a number of
differences, some obvious (eg the absence
of pleadings, track allocation or Part 36
offers in the FPR); others more subtle, eg
the inclusion of any child welfare issues as
part of the court’s overriding objective at
FPR 1.1. The question is, where a provision
in the FPR closely follows its counterpart in
the CPR (eg FPR Part 1 (Overriding
Objective), Part 4 (General Case
Management), Part 20 (Interim Remedies
and Security for Costs), Parts 21 to 24
(Disclosure and Evidence), Part 25
(Experts)), what guidance can be drawn
from the body of case law that has
interpreted the CPR? This article considers
a number of cases that have interpreted the
CPR. The corresponding FPR rule is added
in square brackets.

The Overriding Objective
CPR Part 1.2 [FPR 1.2] provides that when
the court exercises any power or interprets
any Rule, the court ‘must’ seek to give
effect to the overriding objective set out at

CPR 1.1 [FPR 1.1]. The intention of the CPR
was that the overriding objective would be
‘a compass to guide courts and litigants
and legal advisers as to their general
course’. (Lord Woolf, ‘Access to Justice’
Final Report). In Arrow Nominees Inc v
Blackledge [2000] 2 BCLC 167, Chadwick LJ
held at para [72] that, in exercising its
discretion on procedural matters, the judge
should have ‘the overriding objective in
mind as setting out the parameters for the
exercise of his discretion’.

By way of practical example, ensuring
that the parties are on an equal footing –
(CPR 1.2(a) [FPR 1.1(2)(c)]) – can lead the
court to direct that the financially stronger
party should meet the costs of preparing
trial bundles, although it will not interfere
in their choice of advocate (Maltez v Lewis
[1999] 21 LS Gaz R 39). The need to allot an
appropriate share of the court’s resources at
CPR 1.1(2)(e) [FPR 1.1(2)(e)] may cause the
court, where time is pressing, to require
written submissions to be filed
simultaneously rather than sequentially
(Sleeman v Highway Care Ltd (1999) The
Times, 3 November).

ADR
The duty to encourage alternative dispute
resolution at CPR 1.4(2)(e) [cf the power at
FPR 3.3 to adjourn] has been interpreted by
the Court of Appeal to mean that the
parties should not be ordered to attend
mediation: in Halsey v Milton Keynes General
NHS Trust [2004] EWCA Civ 576 Dyson LJ
held at paras [9]–[10]:

‘… It is one thing to encourage the
parties to agree to mediation, even to
encourage them in the strongest terms.
It is another to order them to do so. It
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seems to us that to oblige truly
unwilling parties to refer their disputes
to mediation would be to impose an
unacceptable obstruction on their right
of access to the court . . . it seems to us
likely that compulsion of ADR would
be regarded as an unacceptable
constraint on the right of access to the
court and, therefore, a violation of Art 6
…

If the court were to compel parties
to enter into a mediation to which they
objected, that would achieve nothing
except to add to the costs to be borne
by the parties, possibly postpone the
time when the court determines the
dispute and damage the perceived
effectiveness of the ADR process. If a
judge takes the view that the case is
suitable for ADR, then he or she is not,
of course, obliged to take at face value
the expressed opposition of the parties.
In such a case, the judge should explore
the reasons for any resistance to ADR.
But if the parties (or at least one of
them) remain intransigently opposed to
ADR, then it would be wrong for the
court to compel them to embrace it.’

Duties of the Parties
Under CPR 1.3 [FPR 1.3] it is the duty of
the parties (‘… and hence their legal
advisors including advocates’: Geveran
Trading Co v Skjevesland [2002] EWCA Civ
1567, at para [37]) to help the court further
the overriding objective. The court will
expect a degree of co-operation between
the parties and may be unimpressed with
technical arguments based on the other
side’s procedural errors. In Ambrose v Kaye
[2002] EWCA Civ 91, Chadwick LJ
observed that civil litigation is not ‘a game
of skill and chance . . . The parties are
required to assist the court to further this
overriding objective by identifying the
issues at an early stage’. (para [31])

In Hannigan v Hannigan [2000] 2 FCR
650 the Court of Appeal disapproved of the
respondents’ technical objection that the
wrong form had been used to commence
an Inheritance Act claim:

‘The interests of the administration of
justice would have been much better
served if the defendants’ solicitors had
simply pointed out all the mistakes that
had been made in these very early days

of the new rules and Mrs Hannigan’s
solicitor had corrected them all quickly
and agreed to indemnify both parties
for all the expense unnecessarily
caused by his incompetence. CPR 1.3
provides that the parties are required to
help the court to further the overriding
objective, and the overriding objective
is not furthered by arid squabbles
about technicalities such as have
disfigured this litigation and eaten into
the quite slender resources available to
the parties.’ (per Brook LJ, at para [36])

The advocate’s duties include keeping up
to date with case law: ‘it is quite essential
for advocates who hold themselves out as
competent to practise in a particular field to
bring and keep themselves up to date with
recent authority in their field’ (Copeland v
Smith [2000] 1 All ER 457 per Buxton LJ at
462).

Case Management Powers
CPR 3.1 sets out 14 specific case
management powers [FPR 4.1 enlarges the
list to sixteen] with the possible sanctions
for non-compliance at CPR 3.8 [FPR 4.5].
The applicable principles governing the
extension or shortening of time under CPR
3.1(2) [FPR 4.1(3)) can be found in Mortgage
Corp Ltd v Sandoes [1996] EWCA Civ 1039,
per Millett LJ. In complex cases where one
party seeks to adjourn, the court should
have regard to CPR 3.9 [FPR 4.5] which sets
out a checklist of circumstances to be
considered (‘relief from sanctions’): Sayers v
Clarke Walker [2002] EWCA Civ 645.

The power to exclude a witness
statement on the basis it is filed late should
only be countenanced in ‘fairly extreme
circumstances . . . such inexcusable delay
that would mean that the only way the
court could fairly entertain their evidence
would be by adjourning the trial and so
forth’ (per Buckley J, Mealey Horgan plc v
Horgan (1999) The Times, 6 July). Similarly,
the power to strike out at CPR 3.4 [FPR 4.4]
is a draconian one which should be
exercised rarely: in Biguzzi v Rank Leisure
plc [1999] 1 WLR 1926 the Court of Appeal
held that in many cases there would be
alternatives to striking out that would
better achieve the overriding objective of a
just result such as an order for costs.
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Disclosure
While the civil rules of disclosure and
inspection remain fundamentally different
from family proceedings (cf FPR PD21A),
certain duly amended CPR powers can be
found in the FPR, eg an order for specific
disclosure at CPR 31.12 [FPR 4.1(3)(b)]
which needs to be precise as to the
description of documents sought (Morgans
(A Firm) v Needham [1999] 44 LS Gaz R 41)
and an order for disclosure against a
person not a party at CPR 31.17 [FPR 21.2,
which can be used for a Bankers Books
Evidence Act Application (see Re Howglen
Ltd [2001] 1 All ER 376).

Freezing Orders and Interim
Remedies
It has long been advisable for those seeking
without notice freezing orders [now FPR
20.2(f)] to be mindful of civil case law: in Re
W (Ex Parte Orders) [2000] 2 FLR 927,
Munby J (as he then was) commented at
p 943:

‘[T]he salutary principle of public
policy set out in the long line of cases,

of which the two I have mentioned are
only two examples [Brink’s Mat Ltd v
Elcombe and Others [1988] 1 WLR 1350
and Behbehani and Others v Salem and
Others [1989] 1 WLR 723] is a principle
as applicable in the Family Division as
in any other place. In the Family
Division as elsewhere, those who seek
relief ex parte are under a duty to make
full and frank disclosure of all the
material facts. Those who fail in that
duty, and those who misrepresent
matters to the court, expose themselves
to the very real risk of being denied
interlocutory relief.”

All the more so now that CPR 25 has been
incorporated into FPR 20. Practitioners
should be aware of the dicta of Peter
Gibson LJ in Thane Investments v Tomlinson
[2003] EWCA Civ 1272, at paras [20]–[21]:

‘[T]he court however has repeatedly
stressed that a cautious approach is
appropriate before what has been
called one of the court’s nuclear
weapons (Bank Mellat v Nikpour [1985]
FSR 85, at p 92 per Donaldson J) is
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deployed, particularly if an order is
sought and obtained without notice to
the person made subject to the order …

A freezing order, which is a very
serious infringement of his rights and
liberties, can only be justified on
appropriately clear and strong facts . . .
[and] should only be granted in
circumstances which provide maximum
protection against whom the order is to
be made.’

A similar point was recently made by
Mostyn J in FZ v SZ and Others (Ancillary
Relief: Conduct: Valuations) [2010] EWHC
1630, [2011] 1 FLR 64, at para [32]:

‘I have been shocked at the volume of
spurious ex parte applications that are
made in the urgent applications list. It
is an absolutely elementary tenet of
English law that save in an emergency
a court should hear both sides before
giving a ruling. The only recognised
exception to this rule (apart from those
instances where an ex parte procedure
is specifically authorised by statute) is
where there is a well-founded belief
that the giving of notice would lead to
irretrievable prejudice being caused to
the applicant for relief. I have the
distinct impression that a sort of lazy
laissez-faire practice or syndrome has
grown up which says that provided
that the return date is soon, and
provided that the court is satisfied that
no material prejudice will be caused to
the respondent, then there is no harm
in making the order ex parte. In my
opinion, this is absolutely wrong and
turns principle on its head.’

An applicant’s duties when seeking
without notice relief is to show the ‘utmost
good faith and disclose his case fully and
fairly’ (Siporex Trade SA v Comdel
Commodities Ltd [1986] 2 Lloyds Law
Reports 428), the breach of which may lead
to the discharge of the order (Arena
Corporation v Schroeder [2003] EWHC 1089,
at para [213]). The objective of a freezing
order should generally be to safeguard the
application rather than freeze a party’s
entire fortune: Ghoth v Ghoth [1992] 2 FLR
300. Any undertakings should be recorded
in a formal order that recites the terms in
full: Zipher Limited v Markem Systems [2009]
EWCA Civ 44 [FPR PD 33A]. If,

post-Imerman v Tchenguiz [2010] EWCA Civ
908, [2010] 2 FLR 814, at para [142], an
advocate is sufficiently brave to seek a
search order [now FPR 20.2(f)], the
stringent pre-conditions are threefold:

‘There must be an extremely strong
prima facie case. Secondly, the damage,
potential or actual, must be very
serious for the plaintiff. Thirdly, there
must be clear evidence that the
defendants have in their possession
incriminating documents or things, and
that there is a real possibility that they
may destroy such material before any
application inter partes can be made.’
(Anton Piller KG v Manufacturing
Processes Ltd [1976] Ch 55, per
Ormrod J, at 62)

Experts
Written questions to an expert at CPR 35.6
[FPR 25.6] must only be for the purpose of
clarification. Where errors or ambiguities in
the report are manifest, the parties are duty
bound to address these with the expert: per
Dyson LJ in Woolley v Essex CC [2006]
EWCA 753, at para [53]:

‘Where a report by a single joint expert
contains manifest ambiguity or error,
parties will usually be expected to
invoke CPR 35.6(1) and ask one or
more suitable questions. Otherwise
there will be a risk that the report will
be of little value to the court and/or
give rise to argument and expense such
as occurred in this case. Such a
consequence is the very antithesis of
the principle enunciated by Lord Woolf
and to be found in the CPR.’

Conclusion
The FPR are not so much a ‘new
procedural code’ [FPR 1.1] as a direct
descendent of the CPR. The harmonisation
of the FPR with the CPR, and the import of
the ethos of the CPR into family procedure,
may be viewed as part of a wider trend: as
family law moves from splendid isolation
(eg Shipman v Shipman [1991] 1 FLR 250 in
which Lincoln J held that ‘the matrimonial
field called for a different approach’ in
freezing injunctions) towards the
mainstream of developments in the wider
legal world (see A v A and St George Trustees
[2006] EWHC 99, [2007] 2 FLR 467 and the
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Supreme Court majority opinions in
Radmacher (Formerly Granatino) v Granatino
[2010] UKSC 42, [2010] 2 FLR 1900).

The first port of call in interpreting the
FPR is the Rule itself, followed by its

Practice Direction. Thereafter CPR case law
– previously terra incognito in family
proceedings – may, if used advisedly,
provide helpful guidance.
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