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The rise and fall of TOLATA and the Spiders from Mars 

“…and if the homework brings you down/ 
then we’ll throw it on the fire and take the car downtown”1 

 

Alexander Chandler 

1 King’s Bench Walk; Twitter @familybrief 

 

 

Introduction: “Under Pressure” 

1. TOLATA claims are difficult. The law is confusing; which even seasoned Chancery 

judges can get wrong (as we shall see). Per Ward LJ “…as is notorious, it is not easy to 

reconcile every judicial utterance in this well-travelled area of the law”2. The 

terminology (e.g. ‘inference’, ‘imputation’, ‘intention’) can be baffling to lawyers, let 

alone litigants in person and – for family practitioners – civil procedure makes this 

somewhat of an ‘away game’.  

 

2. Compared to ancillary relief, a TOLATA claim is a bit like going from an English 

Literature lesson (“there are no stupid questions and no wrong answers”) into lab 

Double Chemistry, where issues tend to be binary (right/ wrong) rather than grey and 

without proper preparation, things can go badly wrong.   

 

3. That said, the contrast with ancillary relief can be stimulating and the experience of 

becoming comfortable with TOLATA is broadening and increasingly useful, e.g. in 

intervener cases. It also involves encountering Chancery practitioners – which can be 

like the Pilgrim Fathers meeting the Native Americans for the first time: one struggles 

to have any idea what the other is talking about.  

 

4. This talk covers five topics: 

                                                
1 “Kooks” (Bowie), “Hunky Dory” (1971) 
2 Carlton v Goodman [2002] 2 FLR 259, per Ward LJ at [29] 
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(A) Express trusts and Pankhania v Chandegra; 

(B) Quantifying shares; 

(C) Imputation and Barnes v Phillips; 

(D) TOLATA and interim sales in ancillary relief; 

(E) Practice points. 

 

[A] Express trusts (“Where Are We Now?”3) 

5. One of the classic pitfalls in TOLATA involves co-owned property and the express 

declaration of trust, typically found at § 10 of the Transfer Form/ TR1, i.e. 

10 Declaration of trust.  

The transferee is more than one person and: 

o they are to hold the property on trust for themselves as joint tenants 

o they are to hold the property on trust for themselves as tenants in 
common in equal shares 

o they are to hold the property on trust… 

 

6. There is of course no obligation to enter into complete this section – and it is perfectly 

possible to co-own a property without such a declaration (which was the case in the 

leading cases as Stack v Dowden [2007] 2 AC 432 and Jones v Kernott [2011] 3 WLR 

1121). And purchasers who enter into one rarely receive more advice than the single 

page pro forma document which will (hopefully) be in the conveyancing file.   

 

7. This, to put it mildly, creates problems, since people tend to give insufficient through 

to what might happen in the event of separation and sale. Or, they have an (entirely 

misplaced) belief that as common law spouses, the law will not hold them to a 

declaration which is manifestly unfair (i.e. a woman puts down the entire deposit but 

agrees that the property is held as a beneficial joint tenancy) or which is expressed in 

jargon which is widely misunderstood (tenant in common, joint tenant, beneficial 

ownership).  

 

                                                
3 “Where Are We Now?” (Bowie), “The Next Day” (2013) 
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8. Anyway, they’ve gone on the internet and the law’s changed, hasn’t it? Something 

about Stack v Dowden and a terraced house in Willesden?  

 

9. Pantomime audience: “Oh, no it hasn’t”.  

 

Pankhania v Chandegra [2012] EWCA Civ 1438; [2013] 3 FCR 1 

10. The claim concerned a jointly owned property at 7 Cossington Avenue, Leicester, 

which had been bought in 1987 in the joint names of Mr Pankhania (C) and his aunt 

Ms Chandegra (D). The purchase price was £18,500, which was raised by a mortgage 

of £17,500 and a deposit raised by D’s brother (C’s uncle).  

 

11. The transfer form contained a declaration of trust, recording that C and D held the 

property as tenants in common in equal shares.  

 

12. Following her marriage in 1989, D lived at the property with the agreement of C, but 

in 2001 changed the locks and refused to join with C in selling the house to her brother 

(C’s case being that this was what was originally envisaged and agreed), who died in 

2003. From 2003 to 2009 D continued to live at the property that it had originally been 

intended that C and D would sell). From 2003 C and D paid the mortgage in equal 

shares.  

 

13. C sought an order for sale and the equal distribution of the net proceeds of sale. D 

sought a declaration that she was the sole beneficial owner on the basis of a family 

agreement that this should be her matrimonial home. D argued that C’s name only 

appeared on the title for reasons of convenience: his name was required to get a 

mortgage. D admitted that C had made some contributions to the mortgage but asserted 

that these had never been requested or discussed.  

 

First instance 

14. At first instance, D won. HHJ Harris (a circuit judge of twenty years’ experience, sitting 

at Oxford County Court) described the transfer of part of the ownership to C as “…an 

expedient sham” in that it was not intended that he would own a share), and declared 
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that C and D held the property on constructive trust for D. HHJ Harris reviewed the 

authorities and commented: 
“The law in this area is now largely governed by the approach in the House of Lords 
in Stack v Dowden [2007] UKHL 17, as reviewed in Jones v Kernott [2011] UKSC 53. 
The party whose name is on the register starts (in the absence of an express declaration 
of trust in different terms) with the presumption or assumption of a beneficial joint 
tenancy… that presumption can of course be rebutted by evidence of a contrary 
intention, which may more readily be shown where the parties did not share their 
financial resources” 

 

Court of appeal 

15. In the CA, Patten LJ reviewed the leading cases of Pettitt v Pettitt [1970] AC 777 and 

Goodman v Gallant [1986] 1 All ER 311, [1986] Fam 106 and commented (my italics):  

[13] …The factors which he took into account would all have been relevant to a 
determination of what was the parties' intention as to who should own the property 
beneficially and in what shares. But that was not the issue with which the judge was faced. 
For whatever reason, the parties (both of them of full age) had executed an express 
declaration of trust over the property in favour of themselves as tenants in common in 
equal shares and had therefore set out their respective beneficial entitlement as part of 
the purchase itself. In these circumstances, there was no need for the imposition of a 
constructive or common intention trust of the kind discussed in Stack v Dowden nor 
any possibility of inferring one because, as Baroness Hale recognised in paragraph 4 of 
her speech in that case, such a declaration of trust is regarded as conclusive unless 
varied by subsequent agreement or affected by proprietary estoppel.“ 

… 

[16] The judge's imposition of a constructive trust in favour of the defendant was 
therefore impermissible unless the defendant could establish some ground upon which 
she was entitled to set aside the declaration of trust contained in the transfer. He seems 
(in paragraph 2) to have misunderstood the significance of the transfer which not only made both 
claimant and defendant legal owners of the property but also spelt out their beneficial interests. 
The whole of his judgment proceeds upon the footing that he had a free hand to decide what was 
the common intention of the parties at the relevant time but that inquiry was simply not open to 
him unless the defendant had established a case for setting the declaration of trust aside. 

[17] A declaration of trust can be set aside for fraud, mistake or undue influence but 
nothing of that kind is alleged in this case… 

[18] The only ground for going behind the declaration of trust which is referred to by 
the judge is that the transfer was a sham…  

[19] If, however, the judge intended what he said in paragraph 2 to be a finding that 
the declaration of trust was a sham then he was, with respect, wrong in my opinion to 
do so. The evidence relied upon by the defendant to support her case on beneficial 
ownership was no more than that the parties (and their family) intended or agreed that 
she should be the beneficial owner and that her nephew should be on the title as legal 
owner solely in order to be a party to the mortgage… 
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[20] [In order to establish a transaction is a sham]… it must be shown both that the 
parties to the trust deed (in this case, the claimant and the defendant) never intended 
to create a trust and that they did intend to give that false impression to third parties 
or to the court. 

 
16. In a short concurring judgment, Mummery LJ added 

 
[26] … There is no room for inserting a constructive trust in substitution for the express 
trust. Neither fraud nor mistake are alleged. No claim has been made at any stage for 
rectification of the transfer: cf Wilson v. Wilson (also cited by Patten LJ) in which the 
defendant was granted leave to amend a counterclaim to seek rectification of an express 
declaration of trust as beneficial joint tenants. The court made a rectification order on 
the ground of mutual mistake followed by a declaration made that the property was 
held in trust for the defendant absolutely.  
 
[27] In the absence of a vitiating factor, such as fraud or mistake, as a ground for setting 
aside the express trust or as a ground for rectification of it, the court must give legal 
effect to the express trust declared in the transfer. In the absence of such claims the 
court cannot go behind that trust. The understanding that the property was to be the 
defendant's matrimonial home, the fact that the claimant never actually lived there, 
and the fact that he had no involvement in the property other than lending his name 
to the purchase of the property for the purpose of obtaining a loan on mortgage from 
the Market Harborough Building Society in 1987 have never been coupled with any 
counterclaim by the defendant to set aside or to rectify the express trust. 
 
[28] Finally, reliance on Stack v. Dowden and Jones v. Kernott for inferring or imputing a 
different trust in this and other similar cases which have recently been before this court is 
misplaced where there is an express declaration of trust of the beneficial title and no valid legal 
grounds for going behind it.  

 

17. Points to note: 

(a) For well over 40 years it has been established that where co-owners enter 

into a declaration of trust in signed writing4, declaring how they hold the 

property (whether as joint tenants or tenants in common in equal or unequal 

shares) such a declaration is conclusive, save in cases of fraud, mistake or 

other (rarer) exceptions such as sham or proprietary estoppel. 

 

(b) In such cases, the court cannot entertain argument about whether one party 

is entitled to a greater share on the basis of having made a greater financial 

contribution (resulting trust) or on the basis of common intention and 

detriment (constructive trust). In Goodman v Gallant [1986] 1 FLR 513 

Slade LJ commented: 

                                                
4 Law of Property Act 1925, s. 53(1)(b) “…a declaration of trust respecting any land or any interest therein must 
be manifested and proved by some writing signed by some person who is able to declare such trust or by his 
will” 
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“If… the relevant conveyance contains an express declaration of trust 
which comprehensively declares the beneficial interests in the 
property or its proceeds of sale, there is no room for the application 
of the doctrine of resulting implied or constructive trusts unless and 
until the conveyance is set aside or rectified; until that event the 
declaration contained in the document speaks for itself”  

 

[N.B. For a contrary view – from a Chancery Division judge - see Clarke v 

Meadus [2010] EWHC 3117 per Warren J which suggests the possibility of 

a remedial constructive trust arising based on events that arise after the 

express trust, but accepts that this is ‘more difficult’ than a proprietary 

estoppel argument.] 

 

(c) Not only do Stack v Dowden and Jones v Kernott not change the law relating 

to properties held with express declarations of trust; in Stack, Baroness Hale 

re-states the position: 
[49] … No-one now doubts that such an express declaration of trust 
is conclusive unless varied by subsequent agreement or affected by 
proprietary estoppel: see Goodman v Gallant… . That case also 
establishes that severance of a beneficial joint tenancy results in a 
beneficial tenancy in common in equal shares. 

 

(d) So, where co-owners enter into an express declaration of trust, this will be 

conclusive (save for arguments of compensatory payment/ equitable 

accounting) – and the fact one party paid the deposit or there was some sort 

of family discussion indicating otherwise – will be wholly beside the point 

unless there are grounds to rectify or rescind the declaration on the ground 

of fraud, mistake (e.g. Wilson v Wilson [1969] 1 WLR 1470), sham (see 

Snook v London and West Riding Investments Ltd [1967] 1 All ER 518) or 

(more controversially) affected by subsequent proprietary estoppel.  

 

[B] Quantifying shares 

18. Turning to the second issue, TOLATA claims typically fall into two stages: firstly, 

establishing an interest (which possibly may not be issue); secondly, quantifying that 

interest. Quantifying shares involves: 
“…[a] search is to ascertain the parties’ shared intentions, actual, inferred or 
imputed, with respect to the property in the light of their whole course of 
conduct in relation to it.” (Baroness Hale, Stack, para. 60) 
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19. In quantifying beneficial share, the court applies a hierarchical system: 

(a) Actual intentions: Firstly, is there direct evidence of any intention or 

agreement between the co-owners as to their intended shares? For example, 

‘we own this 50/50’? A detailed account will invaluable – TOLATA claims 

are won and lost in the detail. Unfortunately, many people don’t have 

detailed recollection of what was discussed5 (or their memories improve 

during the litigation…): 

“The primary emphasis accorded by the law in cases of this kind to express 
discussions between the parties (‘however imperfectly remembered 
and however imprecise their terms’) means that the tenderest exchanges 
of a common law courtship6 may assume an unforeseen significance many 
years later when they are brought under equity’s microscope and 
subjected to an analysis under which many thousands of pounds of value 
may be liable to turn on fine questions as to whether the relevant words 
were spoken in earnest or in dalliance and with or without 
representational intent. This requires that the express discussions to which the 
court’s initial inquiries will be addressed should be pleaded in the greatest detail, 
both as to language and as to circumstance.”, Waite J, H v M (Property Beneficial 
Interest) [1992] 1 FLR 229 at 242 

 

(b) Inferred intention: If there was no express discussion (and in many cases 

there has been no such discussion – or the discussion is so ambiguous as to 

be almost meaningless ‘…this’ll be our home’), can the required common 

intention be inferred from the evidence? For example, where the parties paid 

the mortgage in equal shares or split the household bills in half. 

“The relevant intention is that which a reasonable person would draw 
from the parties’ words or conduct. It is for the court to determine what 
inferences can reasonably be drawn, and each case must depend on its 
own facts” Green v Green (Jamaica), [2003] UKPC 39, per Lord Hope at 
[11] 

 

 

(c) Imputed intention: Where no inference can be drawn from the evidence, the 

court may be forced back to impute to the parties an intention, i.e. what 

would be fair, surveying the whole course of dealing?  

 

                                                
5 Email can now fill the gap  
6 Query: what prey tell is a ‘common law courtship’?  
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[C] Imputation 

20. One might ask: how is ‘imputation’ (i.e. ascribing an intention to the parties that they 

never actually held) valid in an area of law in which the concept of common intention 

is so entrenched, and where the court has no powers to re-distribute resources or impose 

its own view: 
“The court has no jurisdiction to make such order as it might think fair; the 
powers conferred by the Matrimonial Causes Act 1973 in relation to the 
property of married persons do not apply to unmarried couples” Fox LJ in 
Burns v Burns [1984] FLR 216 at 228 
 
“…under the present law of England… proprietary rights fall to be governed 
by principles of law and not by some mix of judicial discretion … subjective 
views about which party “ought to win” … and “the formless void of 
individual moral opinion”, Deane J in Muschinski v Dodds (1985) 62 ALR 
429, cited with approval in Yeoman’s Row Management v Cobbe [2008] 1 WLR 
1752 per Lord Walker at [46] 
 

 

21. The jurisprudence has developed in the following Hegelian stages:  

(a) (Thesis) In Oxley v Hiscock [2004] 2 FLR 669, the CA held that where there 

was no discussion as to beneficial shares, a constructive trust analysis 

allowed for the court to declare that the co-owners are entitled to such share 

as the court considers fair having regard to the whole course of dealing 

between them in relation to the property:  
“…in a case where there is no evidence of any discussion between them as to 
the amount of the share which each was to have – and even in a case where 
the evidence is that there was no discussion on that point – the question still 
requires an answer. It must now be accepted that (at least in this court and 
below) the answer is that each is entitled to that share which the court 
considers fair having regard to the whole course of dealing between them in 
relation to the property. And, in that context, ‘the whole course of dealing 
between them in relation to the property’ includes the arrangements which 
they make from time to time in order to meet the outgoings (for example, 
mortgage contributions, council tax and utilities, repairs, insurance and 
housekeeping) which have to be met if they are to live in the property as their 
home.” Per Chadwick LJ at [69]  

 

(b) (Antithesis) In Stack v Dowden, Baroness Hale cited this passage and added: 
“[61] …The passage quoted is very similar to the view of the Law Commission 
in Sharing Homes, A Discussion Paper, Law Com No 278 (TSO, 2002), para 4.27 
on the quantification of beneficial entitlement: 
  

‘If the question really is one of the parties’ “common 
intention”, we believe that there is much to be said for 
adopting what has been called a “holistic approach” to 
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quantification, undertaking a survey of the whole course of 
dealing between the parties and taking account of all conduct 
which throws light on the question what shares were 
intended.’ 

  
That may be the preferable way of expressing what is essentially the same thought, for 
two reasons. First, it emphasises that the search is still for the result which reflects what 
the parties must, in the light of their conduct, be taken to have intended. Second, 
therefore, it does not enable the court to abandon that search in favour of the result 
which the court itself considers fair. For the court to impose its own view of what 
is fair upon the situation in which the parties find themselves would be to 
return to the days before Pettitt v Pettitt without even the fig leaf of s 17 of the 
1882 Act. 
 

(c) (Synthesis) In Jones v Kernott, the Supreme Court divided 3:2 on the merits 

of the appeal, but broadly agreed that it could fall back on imputing an 

intention which the court considered fair. Per Baroness Hale and Lord 

Walker (with whom Lord Collins largely concurred)7   
[31] In deference to the comments of Lord Neuberger and Rimer LJ, we accept 
that the search is primarily to ascertain the parties’ actual shared intentions, 
whether expressed or to be inferred from their conduct. However, there are 
at least two exceptions. The first, which is not this case, is where the classic 
resulting trust presumption applies. Indeed, this would be rare in a domestic 
context, but might perhaps arise where domestic partners were also business 
partners: see Stack v Dowden, para [32]. The second, which for reasons which 
will appear later, is in our view, also not this case but will arise much more 
frequently, where it is clear that the beneficial interests are to be shared, but 
it is impossible to divine a common intention as to the proportions in which 
they are to be shared. In those two situations, the court is driven to impute 
an intention to the parties which they may never have had. 
 
… 
 
[33] Chadwick LJ was not there [in Oxley v Hiscock] saying that fairness was the 
criterion for determining whether or not the property should be shared, but 
he was saying that the court might have to impute an intention to the parties 
as to the proportions in which the property would be shared. In deducing 
what the parties, as reasonable people, would have thought at the relevant 
time, regard would obviously be had to their whole course of dealing in 
relation to the property. 
 
[34] However, while the conceptual difference between inferring and 
imputing is clear, the difference in practice may not be so great. In this area, 
as in many others, the scope for inference is wide. 
 

Per Lord Kerr in Jones v Kernott 
[72] There is a natural inclination to prefer inferring an intention to imputing 
one. If the parties’ intention can be inferred, the court is not imposing a 
solution. It is, instead, deciding what the parties must be taken to have 

                                                
7 The minority view 
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intended and where that is possible it is obviously preferable to the court’s 
enforcing a resolution. But the conscientious quest to discover the parties’ 
actual intention should cease when it becomes clear either that this is simply 
not deducible from the evidence or that no common intention exists. It would 
be unfortunate if the concept of inferring were to be strained so as to avoid 
the less immediately attractive option of imputation. In summary, therefore, 
I believe that the court should anxiously examine the circumstances in order, 
where possible, to ascertain the parties’ intention but it should not be 
reluctant to recognise, when it is appropriate to do so, that inference of an 
intention is not possible and that imputation of an intention is the only 
course to follow. 
 
 

22. A number of points might be made here, including how can Baroness Hale’s view in 

Jones v Kernott be reconciled with Baroness Hale’s view in Stack v Dowden. But, how 

has this worked out in practice? 

 

Capehorn v Harris [2015] EWCA Civ 955 

23. The parties were in a relationship from 1982 and lived together from 1983. They were 

also I business together in a frozen food business originally ran by D but, following his 

bankruptcy, by C as a sole trader.  

 

24. In a concise judgment overturning the decision of the trial judge (the experienced and 

well-respected DJ Langley who sits at the Central London County Court) Sales LJ 

underlines an important point:  

[16] The legal framework was common ground between the parties at trial and again 
before us on appeal.  In relation to assets acquired by unmarried co-habitees or 
partners, where an asset is owned in law by one person but another claims to share 
a beneficial interest in it a two stage analysis is called for to determine whether a 
common intention constructive trust arises.  First, the person claiming the beneficial 
interest must show that there was an agreement that he should have a beneficial 
interest in the property owned by his partner even if there was no agreement as to 
the precise extent of that interest.  Secondly, if such an agreement can be shown to 
have been made, then absent agreement on the extent of the interest, the court may 
impute an intention that the person was to have a fair beneficial share in the asset 
and may assess the quantum of the fair share in the light of all the circumstances: see 
Oxley v Hiscock [2004] EWCA 546, [2005] Fam 211; Stack v Dowden [2007] AC 432; 
Jones v Kernott [2011] UKSC 53.   
 
[17] There is an important difference between the approach applicable at each stage.  At the 
first stage, an actual agreement has to be found to have been made, which may be inferred 
from conduct in an appropriate case.  At the second stage, the court is entitled to impute an 
intention that each person is entitled to the share which the court considers fair having regard 
to the whole course of dealing between them in relation to the property.  A court is not entitled 
to impute an intention to the parties at the first stage in the analysis. 
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[18] Unfortunately in this case in the critical part of her judgment, at paragraphs 152 
and 153, the judge erroneously elided these two stages.  

 

Barnes v Phillips [2015] EWCA Civ 1056 

25. The parties lived together from 1983 until 2008 and had two children together. They 

bought the property at 88 Leyland Road, SE12 in joint names in 1996 for £135,000 

funded by joint savings of £25,000 and the balance by way of joint mortgage, without 

a declaration of beneficial ownership.  

 

26. In 2005, as a result of C having financial difficulties, the property was re-mortgaged 

from £78,930 to £145,000 (i.e. Releasing £66,069) in order to repay C’s unsecured 

credit card debt. In June 2005 the parties separated and C continued to pay the mortgage 

– albeit at around 50% of the amounts due from 2005 to 2008. From 2008 D took on 

payments of the mortgage and in addition paid for various works of renovation and 

improvement.  

 

First instance 

27. At first instance, HHJ Madge (“judge, writer, photographer” according to 

nicmadge.co.uk) held: 

(a) On purchase, the parties each acquired an equal share in the property – both 

in law and in equity – reflecting their intention. The fact one might have 

paid more of the deposit was not material; 

 

(b) There was no evidence that the parties subsequently formed the intention 

that their shares should change; 

 

(c) In the absence of direct evidence or the ability to infer a change of intention, 

the court fell back on its powers to impute such shares as the court considers 

fair. The court calculated that in 2005 D received 24 to 25% of the net equity 

(i.e. the re-mortgage funds), and noted that D had solely paid the mortgage 

since 2008.  
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(d) The ‘fair’ declared shares were 85%: 15%. 

 

28. C appealed; the main ground being that if the court could not find that the parties 

expressly or by inference intended to hold the property in unequal shares, the court was 

compelled to conclude that they still held the property in equal shares. 

 

29. The Court of Appeal dismissed the appeal (per Lloyd Jones LJ): 

(1) The judgment of HHJ Madge had missed a critical step in moving directly 

from finding that there was no agreement that the parties shares had 

changed, to imputing ‘fair’ shares. 

 

(2) Following Jones v Kernott, “…Lord Walker and Baroness Hale made clear 

that imputation is not permissible at the stage of determining whether there 

had been a change of intention; only at the second stage of determining the 

share of each in circumstances where inference is not possible” 

 

(3) In other words, there needs to be evidence (whether this is direct or if it 

supports an inference) of a change of intention. Where the court can infer 

such a change of intention, it can proceed to imputing fair shares. However, 

the court cannot impute a change of intention.  

 

(4) Conveniently, the CA found that, a common intention could be inferred to 

the parties at June 2005 to vary their beneficial interests in the property: 

- C was carrying on his own business throughout the relationship, and 

had acquired three properties in his sole name which were rented 

out; 

- The re-mortgage in 2005 was for his own benefit; 

- The court inferred a common intention at that point to vary the 

parties’ intentions.  

  

(5) The failure of one party to meet child maintenance obligations or mortgage 

obligations could be taken into account within the exercise of imputing fair 

shares.  

 



“Rise & Fall of TOLATA”  © Alexander Chandler, 1 KBW, 14 January 2016  - 13 - 

30. Points to note: 

(a) Evidence is required for a change of intention. The court cannot ‘impute’ 

such a change.  

 

(b) However, the evidence for such a change of intention being inferred is 

hardly the strongest – query how this fits with the view of Baroness Hale in 

Stack that a court would only declare that co-owners held unequal shares in 

‘very unusual cases’: 
“[68] … A full examination of the facts is likely to involve 
disproportionate costs. In joint names cases it is also unlikely to lead 
to a different result unless the facts are very unusual.” 

 

(c) Imputation only comes into the second stage, i.e. quantifying the share, 

after the court has been satisfied there has been a change of intention.  

 

 

[D] TOLATA and interim sale in ancillary relief 

31. Can the family home be sold before a final hearing in ancillary relief? The conventional 

answer is ‘no’: 

(a) The court’s powers to order a sale of property at Section 24A of the 

Matrimonial Causes Act 1973 arise where the court made orders under 

Section 23 and 24 of that Act, i.e. exercising its powers to order periodical 

payments, a lump sum, property adjustment order etc. (i.e. at final hearing) 

– although this section is now available where a legal services payment 

order is made under Section 22ZA; 

 

(b) Per CA in Wicks v Wicks [1998] 1 FLR 470: although there was doubtless a 

need in some cases to make interim capital provision, there was no 

jurisdiction to do so, there was no power to order a party to give vacant 

possession and no power (e.g. under the High Court’s inherent jurisdiction) 

to apply the proceeds of sale.  
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32. However, in Miller Smith v Miller Smith [2010] 1 FLR 1402, the CA held that if faced 

with an application under TOLATA for sale within an ancillary relief application it 

should ask itself if the issue can reasonably be left to be resolved within the ancillary 

relief: per Wilson LJ (as he then was): 

[18] It is in principle much more desirable that an issue, as here, about sale of 
the home should be resolved within an application for ancillary relief. For 
there the court will undertake a holistic examination of all aspects of the 
parties’ finances, needs, contributions etc.; will devise the fairest set of 
arrangements for the future housing and finances of each of them; and, to 
that end, will provide for the transfer of capital, as well perhaps as for payment 
of future income, from one to the other. By an order under TOLATA, on the 
other hand, the court lays down only one piece of the jigsaw, namely that the 
home be sold, without its being able to survey the whole picture by laying 
down the others. So at this threshold stage of the inquiry into an application under 
TOLATA between spouses the court will, in particular, have regard to the question 
whether, within a time-frame tolerable in all the circumstances, the parties will become 
able to apply for ancillary relief. Furthermore, if, at first sight, there appears to 
the court to be any measurable chance that, on an application for ancillary 
relief made within that time-frame, the respondent to the application for an 
order for sale under TOLATA will be able to preserve her or his occupation 
of the home by securing an outright transfer of ownership of it or a variation 
of the trust, it is hard to conceive that an order for sale would reflect a proper 
exercise of discretion. 

 

33. The CA accepted that on the unusual facts of that case (i.e. 18-month period since 

separation, H’s application crossed this threshold stage, and should proceed to 

consider the statutory factors set out at Section 15(1) and (2) of TOLATA. The 

CA rejected W’s argument that a court would have to consider if the requirements 

of an occupation order were required (i.e. under the Family Law Act 1996) to 

terminate her occupation rights. Contrary to the view of the CA in Wicks, Wilson 

LJ held at [16] that the court could order vacant possession.  

 

Enter Mostyn J 

34. Most recently, Mostyn J has entered into the fray. In BR v VT [2015] EWHC 2727 

(a case involving a matrimonial home worth £2.47m, mortgaged to the hilt) 

Mostyn J confirmed that it was impossible to obtain an order for sale under 

Section 24A of the MCA prior to a final hearing, but indicated three routes are 

suggested for interim relief such as an order for sale: 
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(a) TOLATA, provided that both parties have a beneficial interest in the 

property and (contrary to the concession made in Miller Smith) that 

vacant possession could only be ordered where the other spouse’s 

rights of occupation could be extinguished by reference to Section 

33(3)(e) of the Family Law Act 1996, having applied the evaluative 

factors at Section 33(6). 

 

(b) Section 17 of the Married Women’s Property Act 1882: opining that 

Ward LJ ‘did not mean this literally’ when he indicated in Wicks that 

this excluded the power to order possession (see Short v Short [1960] 

1 WLR 833). 

 

(c) Somewhat controversially, FPR Pt. 20.2(1)(c)(v) which allows “for the 

sale of relevant property which is of a perishable nature or which for 

any other good reason it is desirable to sell quickly”.  Relevant 

property is defined as “property (including land) which is the subject 

of an application or as to which any question may arise on an 

application”. 

 

35. In other words, Mostyn J concluded the CA was wrong in Wicks and again wrong 

in Miller Smith. Query how a high court judge overrules the Court of Appeal? 

Presumably because it acted per incuriam… 

 

[E] Practice Points 

(i)  Subject matter of a claim 

36. A trust of land means any trust of property which consists of or includes land 

(“whether express, implied, resulting or constructive), including a trust for sale and a 

bare trust”8)  

 

37. In addition to real property, the subject matter of a TOLATA claim may be: 

(a) Proceeds of sale of a property: Section 17(2) TOLATA 

                                                
8 TOLATA s 1(1), 1(2) 
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(b) Other assets such as company shares9, funds in a bank account (the 

famous bingo winnings case)10, a yacht11, or an endowment policy, 

which is generally charged in favour of the mortgagee but may be a 

free-standing asset on sale.  

“What Lord Diplock said about land applies also to shares, money 
or chattels. If the conduct of the husband12 is such that it would be 
inequitable for him to claim the property beneficially as his own, 
then, although it is transferred into his name, the court will impose 
on him a trust to hold it for them both jointly, or for her alone, as 
the circumstances of the case may require.” Heseltine v Heseltine 
[1971] 1 All ER 952 per Lord Denning at 954 

(c) Note the court’s approach to personal property differs from real 

property – as the required formality of signed writing (LPA s 53(1)(b)) 

applies only to land.  

 

(ii) Part 7 or Part 8? (“Sense of Doubt”13)  

38. What is the difference? 

a) The procedure set out at CPR Pt 7 requires: 

- Form N1 claim form14  

- A pleaded statement of case (particulars of claim) which may be filed 

at the same time as the claim form, or within 14 days. What is 

required? CPR 16.4: ‘…(a) a concise statement of the facts on which 

the claimant relies’ (not the same as a witness statement); 

- Witness statements to be filed in due course – typically after pleadings 

have closed, disclosure has taken place.  

 

b) There is an abbreviated procedure (CPR Pt 8) for claims that do not involve 

a substantial dispute of fact 

- Form N20815  

- Supported by a witness statement 

                                                
9 Tribe v Tribe [1995] 4 All ER 236 - also a useful case on illegality, after Tinsley v Milligan [1994] 1 AC 340 
10 Paul v Constance [1977] 1 All ER 195 
11 Rowe v Prance [1999] 2 FLR 787 
12 NB The case was heard before the 1970 and 1973 legislation which introduced property adjustment orders 
into ancillary relief 
13 “Sense of Doubt” (Bowie), “‘Heroes’” (1977) 
14 http://hmctsformfinder.justice.gov.uk/courtfinder/forms/n001-eng.pdf  
15 http://hmctsformfinder.justice.gov.uk/courtfinder/forms/n208-eng.pdf  
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- No pleadings/ statements of case (hence saving of time and cost as no 

need for particulars of claim/ defence/ reply) 

 

39. Some practitioners have developed a hybrid approach, “Part 7 ½” where particulars of 

claim are sent together with a witness statement on a Part 8 application. This, frankly, 

is procedural gibberish and should be avoided.  

 

40. Which should be used?  

- There remains a (somewhat arid) debate as to which should normally be 

used.  

- Some take the view that a TOLATA claim should start with Part 8 (see 

CPR Pt. 64.2 and 64.3, and CPR PD 64A § 1).  

- However, most practitioners (and, apparently, the Chancery Bar 

Association) seem to take the view that it is a simple matter of applying 

CPR Pt. 8.2: if there is a substantial issue of fact (as there often is with 

a TOLATA claim) use Part 7; if not (for example, where there is an 

express declaration of trust setting out the ownership shares, and the 

only issue is timing of sale,) Part 8 should suffice. 

 

(iii) Procedural stages and draft orders  

41. Where a Defence has been filed, court will provisionally decide track (CPR Pt. 26.3) 

and serve on each party a notice of proposed allocation. Most TOLATA claims are 

allocated to the multi-track (generally, see CPR Pt. 29), which will e.g. involve costs 

budgeting (CPR Pt. 3.12). It is possible to allocate to the fast track where the trial is 

likely to last for no longer than a day and the value of the claim is no more than £25,000 

(CPR Pt. 26.6(4), (5)).  

 

42. The sends out directions questionnaires in Form N18116. 

 

43. Typical directions in a TOLATA claim include (* denotes directions which the court 

may already have made upon receipt of the acknowledgment of service): 

                                                
16 http://hmctsformfinder.justice.gov.uk/courtfinder/forms/n181-eng.pdf  
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a) Timetabling of further pleadings (e.g. reply) or questionnaires to clarify 

any matter in dispute or to seek further information (CPR Pt. 18.1) 

b) Disclosure, normally standard disclosure,  

c) If the claim has been issued using Pt. 7, provision for witness statements 

generally after disclosure, exchanged simultaneously; 

d) Listing of PTR, case/ costs management conference, trial.  

e) Listing Questionnaire/ Pre-trial checklists (CPR Pt. 29.6) on Form N17017 

 

44. Helpfully there are now standard directions on the Ministry of Justice website18. There 

is also a template for a final order (not officially sanctioned) by Rhys Taylor of 36 

Bedford Row, based on the ‘Mostyn’ format19.  

 

(iv)  Costs budgeting and Relief from Sanctions (“Sorrow”20) 

45. The costs budgeting rules are set out at CPR Pt. 3.12 to 3.18 and PD 3E and provide 

that all parties in a multi-track claim (excluding litigants in person) should within the 

prescribed time limit, file and serve a detailed costs budget (on Precedent H), to enable 

the court to consider what ceiling should be applied to the recoverable costs at the 

CCMC, unless the costs budgets are agreed, in which case the court will simply record 

the agreement (PD 3E, para. 7.3). 

 

46. Note the requirement that costs budgets should be served 7 days before the CMCC. 

What will the court’s approach be where this time limit is breached (i.e. relief from 

sanctions under CPR Pt. 3.9)? 

 

Denton, Decadent and Utilise 

47. In Denton, Decadent & Utilise [2014] 1 WLR 3926 the CA allowed three appeals, 

where it held the trial judges had incorrectly (i.e. strictly) applied CPR Pt 3.9 and/ or 

                                                
17 http://hmctsformfinder.justice.gov.uk/courtfinder/forms/n170-eng.pdf  
18 https://www.justice.gov.uk/courts/procedure-rules/civil/standard-directions/list-of-cases-of-common-
occurrence  
19 http://www.jordanpublishing.co.uk/practice-areas/private-client/news_and_comment/a-proposed-draft-final-
tolata-order#.VjD-gbyp6qA  
20 “Sorrow” (Feldman, Goldstein, Gottehrer), “Pin Ups” (1973) 
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been too draconian in its approach to relief from sanctions: per Master of the Rolls 

and Vos LJ: 

[24] …in view of the way in which it has been interpreted, we propose to restate the 
approach that should be applied in a little more detail.  A judge should address an 
application for relief from sanctions in three stages.  The first stage is to identify and 
assess the seriousness and significance of the “failure to comply with any rule, practice 
direction or court order” which engages rule 3.9(1).  If the breach is neither serious nor 
significant, the court is unlikely to need to spend much time on the second and third stages.  
The second stage is to consider why the default occurred.  The third stage is to evaluate “all 
the circumstances of the case, so as to enable [the court] to deal justly with the 
application including [factors (a) and (b)]”.  We shall consider each of these stages in 
turn identifying how they should be applied in practice.  We recognise that hard-
pressed first instance judges need a clear exposition of how the provisions of rule 
3.9(1) should be given effect.  We hope that what follows will avoid the need in 
future to resort to the earlier authorities.   
 

48. The following warning was sounded: 

[41] it is wholly inappropriate for litigants or their lawyers to take advantage of 
mistakes made by opposing parties in the hope that relief from sanctions will be 
denied and they will obtain a windfall strike-out or other litigation advantage… The 
court will be more ready in the future to penalise opportunism… Heavy costs sanctions 
should, therefore, be imposed on parties who behave unreasonably in refusing to agree extensions 
of time or unreasonably oppose applications for relief from sanctions. An order to pay the 
costs of the application under rule 3.9 may not always be sufficient.” 

 

49. Also see CPR 3.8(4), allowing the parties by agreement to extend the time for 

compliance for an act by up to 28 days provided that a hearing date is not put at risk. 

 
 

(v) Costs and offers to settle (“It’s No Game”21) 

50. Why send a Calderbank offer? 

Most family lawyers have sent a Calderbank offers (e.g. in Schedule 1 or MPS) and. 

There is little risk of snagging on the unexpected details to be found at Part 36, which 

expressly preserves the right of parties to send offers in any form they wish (CPR Pt. 

36.1(2)). However, the effect of a well-pitched Calderbank offer is only persuasive 

on costs and the sender expect to secure the same benefits available under CPR Pt 

3622. 

 

51. Why send a Part 36 offer? 

                                                
21 “It’s No Game” (Bowie), “Scary Monsters (And Super Creeps)” (1980) 
22 F & C Alternative Investments (Holdings) Ltd v Barthelemy ([2012] EWCA Civ 843 
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Part 36 offers are the primary method of making offers in TOLATA claims, and can 

be made before the issue of any claim (CPR Pt. 36.2), and will – if the result is equal 

to or more advantageous – lead to a costs order from that the relevant period expires 

(typically 21 days) and interest on those costs: CPR Pt. 36.10, 36.14. 

 

52. As a result of recent (1 April 2013) changes, there is now an additional costs penalty: 

under CPR 36.14 where a defendant does not accept a claimant’s Part 36 offer and the 

result is equal to or more advantageous, the defendant will unless it is unjust to so 

order, order the defendant to pay indemnity costs and an additional sum of 10% of the 

amount awarded up to £500,000 and 5% from £500,001 up to £1m (limited to 

£75,000). 

 

53.  Risks in sending a Part 36 offer?  

- Firstly, the provision of Part 36 are detailed and should be followed to the letter 

if its benefits are sought; 

- Secondly, when acting for a defendant note that CPR Pt. 36.10(1) provides that 

a claimant who accepts a Pt. 36 offer within the relevant period (typically 21 

days) is entitled to the costs of the proceedings. If it is accepted afterwards, the 

court will determine the issue of costs (CPR Pt. 36.11(3)). 

 
 

 Alexander Chandler 

 …Always Crashing the Same Car 
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 E: achandler@1kbw.co.uk  

T: 020 7936 1500 

 Dated 14 January 2016 
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Annex 1: Comparative powers 

 
Powers Ancillary relief23 Schedule 1 TOLATA 

Checklist of factors MCA 1973, s 25(2) CA 1989, Sch 1, para. 
4 

Common law overlaid 
with TOLATA 1996, s 15 
(intentions, purposes, 
welfare of minor, secured 
creditor). 
 

The court’s approach “Quasi-inquisitorial’ 
(See Parra v Parra 
[2003] 1 FLR 942 at 
[22]) 
 
 

Ditto (AR) Particulars of claim should 
contain concise statement 
of facts relied upon. 
Limited scope to go 
outside pleaded case24.  
 

Sale Yes  
 Yes Yes 

Property adjustment Yes - Wide and flexible 
powers including 
transfer, charge (Mesher, 
Martin) etc.  
 

No – but property can 
be settled for benefit of 
a child (once only) 

No - Declarations as to 
ownership;  

Account and inquiry 

(i.e. exercise of trustees 
functions) 

 

Lump sums Yes – e.g. free-standing, 
instalment, paid by way 
of capitalisation 
 

Yes – to meet liabilities 
or expenses incurred in 
maintaining child  

No - save for certain 
exceptions25  
 

Maintenance Yes - MPS, term 
maintenance, with or 
without s. 28(1A) bar, 
un-termed (joint lives). 
 

Yes (child 
maintenance/ carer’s 
allowance) although in 
practice severely 
curtailed by Child 
Support Act 1991 S.  

No – ‘palimony’ is an alien 
concept26  

Legal funding Yes - Legal services 
order (MCA S. 22ZA) 
 

Yes – costs allowance 
where jurisdiction to 
award pps, otherwise 
interim lump sums27 
 

No 

Pension orders Pension attachment and/ 
or sharing orders 
 

No No 

 

                                                
23 Mostyn J’s preferred terminology: see AB v CB and Trustees of the X Trust [2014] EWHC 2998 at [1]  
24 Uppal v Uppal [2006] EWCA Civ 1595 at [20] 
25 Where it is required to satisfy the equity in a proprietary estoppel claim, the court remedies are more flexible 
and may extend to a lump sum order in a case of proprietary estoppel: Jennings v Rice [2003] 1 FCR 501 C 
received £200,000. The parties may also agree to resolve their differences with a lump sum payment, recorded 
in a Tomlin order.  
26  Windeler v Whitehall [1990] 2 FLR 505 
27 CF v KM (Financial Provision for Child: Costs of Legal Proceedings) [2011] 1 FLR 208 
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Annex 2: Comparative procedure 

 
Procedure Ancillary relief Schedule 1 TOLATA 

Pre-Action  Pre-application protocol: 
FPR PD 9A; FPR PD3A.  
‘MIAM’ required28 
 

Ditto (AR) CPR Practice Direction: 
Pre-Action Protocol29  
 
Para 7: Letter before claim 
etc. 
 

Court 
 

Family Court  
 

Ditto (AR)  County Court (unless 
heard alongside Sch. 1) or 
High Court 
 

Parties 
 

Applicant/ Respondent Applicant/ Respondent 
 

Claimant/ Defendant 

Procedural rules 
 

FPR 2010: Part 9, 
“Chapter IV” (9.12 to 
9.17) 

FPR 2010 Part 9, 
“Chapter V” 
abbreviated procedure 
(NB) 

CPR 1998, Part 7 or 
shorter ‘alternative’ Part 8 
procedure where claim 
does not ‘involve a 
substantial dispute of fact’  
 

Statements of case Form E 
Replies to questionnaire 
S. 25 statements 
 

Form E2 (NB) If Part 7, pleadings/ 
Statements of case 
 
If Part 8, witness 
statements 
 

First hearing 
 

FDA/ FDR “First hearing” (FPR 
9.19) 
 

Case management 
conference and/ or Costs 
management conference  
 
NB costs budgeting 
 

Disclosure Full, open and frank 
 

Ditto Generally Standard 
Disclosure to disclose 
documents relied upon and 
which adversely affect his 
own case etc. (CPR 31.6) 
 

Questionnaires No less than 14 days 
before first hearing (FPR 
9.14) 

If application remains 
in Chapter V, no 
provision pre-first 
hearing 
 

CPR 18, PD 18A 
(‘information or 
clarification’ 

Compliance Post-Family Court, 
increasing expectations 
of compliance with rules 
(e.g. 350-page bundle) 
 

Ditto Litigation ‘at proportionate 
cost’, expectation of 
compliance. Denton 
Decadent Utilise [2014] 
EWCA 906 
 

                                                
28 See FPR PD3A, § 11 
29 http://www.justice.gov.uk/courts/procedure-rules/civil/rules/pd_pre-action_conduct  
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Court bundles FPR PD 27A including 
350-page bundle 
 

Ditto CPR PD 39A 
No equivalent restriction 
on bundle size: core 
bundle and library 
bundles30  
 

Consent orders 
 

Unenforceable until 
court has approved 
 

Ditto Settlement can be recorded 
within Tomlin order (stays 
the proceedings save for 
enforcement of agreed 
terms) without need for 
court’s approval 
 

Costs Presumptively, no order 
as to costs (FPR 28.3(5)) 
 

Discretionary/ clean 
sheet (NB not 28.3(5) 

Costs generally follow the 
event (CPR 44 – 47) 

Offers Open offers only 
admissible in main 
application (FPR 28.3) 
 

Calderbank offers 
possible. (Schedule 1 
excluded from 28.3 
presumption) 
 

Part 36 offers 
 

 

 

 

 

 

 

 
 

                                                
30 CPR 39A, para. 3.6 


